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A. MNukanoesa HeHnadnexaujee ucnonHeHue ...

3a coBepLieHne gucUUNINHapPHOro NPocTynKka, T.e. 3a BUHOBHOE
HeucnoJIHeHue UIn HeHaanexauee ncrnosHeHne paboTHUKOM CBO-
UX TPyAOBbIX 06593aHHOCTEN, K HEMY MOXHO NPUMEHUTb TPU BUAa
B3bickauui (ctatesa 192 Tpygosoro Kogekca P®):

— 3amMeyaHue (MeHee cTporass Mepa OTBeTCTBEHHOCTH);
— BbIroBop (6osee cTporasi Mepa OTBeTCTBEHHOCTH);

— YBO/IbHEHHE.

degepanbHbIMyU 3aKOHaAMUN, ycTaBaMu U NMNONIOXKEHUSIMU O AUC-
UunanHe, AeCTBYIOLNMN NS OTAE/bHbIX KaTeropuii paboTHUKOB
(Hanpumep, Ans rocyfaapCTBeHHbIX U MyYHULUNANbHbIX CAYXaLluX,
paboOTHUKOB TaMOXHU U NPOKYPAaTypbl), MOryT ObITb NpegycMoTpe-
Hbl TAaKXe U gpyrue gucuunnianHapHsie B3bicKaHus (4. 5 cr. 189, 4. 2
cr. 192 TK PO®).

Ans 0Bbl4HbIX OPraHnU3aLmnii yka3aHHbI NepevyeHb B3bICKAHUN ABNAETCH UcHep-
MblBAIOLWWM, NO3TOMY MPUMEHSATbL APYrine BUAbl Haka3aHusa K paboTHWUKam (LwTpa-
$bl, nnweHve npemMuin n T.n.) pabotogatens He UMeeT npaea. Ecnu noaobHbie
dhakTbl 6yayT BbiSBNEHbI peaepanbHON MHCNEKUWEN Tpyaa, TO OpraHn3aLmno MoryT
npuBneYsb K aAMUHUCTPaTUBHOM OTBETCTBEHHOCTKM MO CT. 5.27 KoAll P® 3a Hapy-
LUEHWE 3aKOHOOATENbCTBA O TPYAE.

Tak, B OnpepgeneHunu CankT-lMeTepbyprckoro ropoackoro cyga ot 10.11.2009
N2 14566 ykasaHo, 4TO K pabOTHMKY HE3aKOHHO ObIN0 NPUMEHEHO ANCLUUNINHAP-
HOE B3bICKaHWE B BUAE CTPOroro BbIrOBOPa, NOCKONbKY TAKOE B3bICKaHME He npem-
yCMOTpeHO TpyaoBbiM koaekcomMm P® 1 paboTHUK HE OTHOCUTCS K KaTeEropuu pa-
OOTHUKOB, AN KOTOPLIX henepanbHbiMM 3aKOHAMUK, YCTaBaMUN U NMOJIOXEHUAMM O
OVNCLUNIMHE YCTAHOBNEHbI MHbIE BUAbI B3bICKAHWIA.

Mepbl B3blCKaHUsa, nepedncneHHole B cT. 192 TK P®D, MOXHO NPUMEHATbL HE
TONbLKO B TOW NOCNeA0oBaTENbHOCTU, B KAKOW OHM yKa3aHbl B Tpyo0OBOM KOAEKCE
P®. MNoaToMy C y4ETOM TAXECTU COBEPLUEHHOIO NMPOCTYNKa, ero nocneacTBui,
NWYHOCTU HapywmTensa n T.n. pabotogatens MOXeT cpasy 06bsABUTbL PaboTHM-
KY BbIFrOBOp (a He 3aMe4YaHne) Mamn gaxe yBonuTb ero (Mpu Hannm4ynm goCTaTo4HbIX
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HeHadnexalee ucnonHeHue ... A. lNuxkanoea

OCHOBaHwuin). HO 3a kaxaoe HapyLeHe MOXHO NPUMEHUTL TONIBKO OAHO B3bICKa-
Hue (cT. 193 TK PD), T.e. 3a oTcyTcTBME Ha paboTe Bonee 4yeTbipex 4acoB K paboT-
HUKY HENL3S OAHOBPEMEHHO NPUMEHUTL U BLIFOBOP, U YBONbHEHUE. B TO Xe Bpemsi
npuenedeHmne paboTHUKa K MaTepuanbHON OTBETCTBEHHOCTM 3a TOT WX MHOM NPOo-
CTYMNOK (Hanpumep, 3a Nopyy MMyLLLIECTBA OpraHusaummn) He nuwaet pabotopartens
BO3MOXHOCTU MPUMEHUTL OAHOBPEMEHHO U OUCUMMAMHAPHOE B3bICKaHUE. Takon
BbIBOA, crnenyeT 13 CT. cT. 192 n 248 TK P®D, cornacHo KOTOpbIM NPUBMEYEHME K Ma-
TepnanbHOM OTBETCTBEHHOCTU HE ABNAETCH AUNCLUUNINHAPHBLIM B3bICKAHUEM.

B naHHOW cTaThe pacCMOTPUM CyAeBHYIO NPaKTUKY MO NPUMEHEHWIO ANCLMMAN-
HapPHbIX B3bICKAHWIA.

Tak, Onpepnenennem CaHkT-lNeTepbyprckoro ropoackoro cyna ot 15.06.2011
N2 33-8984 6b110 yCTaHOBNEHO creaytoulee:

Cyn, ccbinasicb Ha cT. cT. 21, 192 1 193 TK P®D, npuwien K BbIBOAY O TOM, 4TO
AUCUUNNNHAPHOE B3bICKaHME MOXET ObiTb NPUMEHEHO K paboTHUKY 3a HapyLue-
HUE UM TPYOOBOW OUCLUMNNKWHBI, TO €CTh 3@ AUCUUNAMHAPHLIA NpocTynokK. MNpwu
STOM Cy, NOACHUN, YTO OAUCUMMNNMHAPHBIM NPOCTYNKOM ABNAETCA BUHOBHOE, MPO-
TUBOMPaBHOE HEVMCMNONMHEHWE UK HEHaaexallee ncrnonHeHne paboTHNKOM BO3-
NOXEHHbIX HA HErO TPYA0BLIX 06A3aHHOCTEN, B T.4. HAPYLUEHME AOSIXKHOCTHBIX UH-
CTPYKLLWIA, NONOXEHUIA, Npuka3os pabotogatens. AUCunnanHapHbIM NPOCTYNKOM
MOryT BbITb MPU3HAHbLI TONMBKO Takne NPOTUBONPaBHble AencTema (besagenicTene)
paboTHMKA, KOTOPbIe HENOCPEACTBEHHO CBA3aHbl C UCMOMHEHMEM UM TPYAOBbIX
ob6a3aHHoCcTER. [pu aTOM NpaBo BbIBOpa KOHKPETHOW Mepbl AUCUUMINHAPHOTO
B3bICKAHMA M3 YMCNa NPEAYCMOTPEHHbIX 3aKOHO4ATENBCTBOM NpUHaanexuT pado-
TOAATEND, KOTOPbLIN AONMXKEH YYNTLIBATL CTEMEHbL TAXECTM NPOCTYNKa, 0bcToATENb-
CTBa, NpY KOTOPbIX OH COBEPLUEH, NPeaLIecTByOLLEe noeaeHne paboTHUKa.

OnpepenerHuem Nepmckoro kKpaesoro cyga ot 28.02.2011 no peny N2 33-
1723 6bIN0 YCTAHOBNEHO, 4TO NO cMbicny CT. 192 TK P® nsbpaxHne suaa gucum-
NAMHAPHOr0 B3bICKaHUA ABNSIETCA NpaBoM paboTtoaatens, HO AaHHOE NpPaBo Kop-
pecnoHamnpyeTcs 06583aHHOCTBIO MPU HANOXEHUW AUCUMMIMHAPHOMO B3bICKAHUS
Y4UTbIBATb TAXECTb COBEPLUEHHOrO NPOCTYMNKa, a Takxe 06CToATENbCTBA €ro COo-
BEPLUEHMS, TaK

LLl. o6paTuncsa B cyn c uckom Kk OAQO 06 oTmeHe npukaza N2 291501 12.11.2010r,
CHATUW OMCLUUNIUMHAPHOIO B3biCKaHus. MickoBble TpeboBaHUS MOTUBUPOBAHLI TEM,
4YTO OH COCTOWUT B TPYAOBbLIX OTHOLWEHMAX ¢ oTBeTYMKOM ¢ 12.11.2010 r. LLL Hbin
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A. MNurkanoea HeHnadnexaujee ucnonHeHue ...

0B6bABNEH BLIFOBOP 3@ OTCYTCTBUE C €r0 CTOPOHbLI KOHTPONS 3@ NOAYUHEHHBIM EMY
nepcoHanoM rno UCNoaHeHUO GYHKUMOHAaNbHbLIX 0683aHHOCTEN.

Kpome Toro, ykasaHHbIM NMpUKasoM eMy BMEHEHO B 06513aHHOCTbL NMPOBECTU PAL,
MEPONPUATUA, HANPaBNEHHbIX HA ynydlleHne padoTbl BBEPEHHOIO eMy noapasae-
nexnus. ctew nonaraeT, 4TO OCHOBAHWIA ANA MPUBNEYEHUA MO K AUCLMMINHAPHOWR
OTBETCTBEHHOCTWU HE UMENOCH, AUCLMMIMHAPHbLIA NPOCTYMNOK OH HE COBEpPLUAnN, ero
OEeACTBUSA MO PYKOBOACTBY aBTOTPAHCMOPTHLIM LiIEXOM OoTBeYaloT TpeboBaHusIM
OOMXHOCTHOW MHCTPYKLMN.

B cynebHoM 3acegaHum uctel, n NnpeacTaBuTeNb Ha UCKe HacTanBanu.

MpencTaBuTeNM OTBETYMKA UCK HE Npu3HaBanu. CynomM NnoCTaHOBNEHO NpUBE-
OEHHOE BbllLe pelleHne, 06 0OTMEHE KOTOPOro NPOCUT B KACCALMOHHONM xanobe oT-
BETYMK, CCbIJIaACh HA €ro HeE3aKOHHOCTbL U HEOBOCHOBAHHOCTL. OTBETYMK CHMTAET,
4TO BbIBOA 00 OTCYTCTBUM OCHOBAHWIA A1 NPUBNEYEHUS UCTLA K AUCLUMINHAPHOWN
OTBETCTBEHHOCTW, cAenaH cyaom 6e3 ydeta Bcex 06cToaTenscTB no aeny. Monara-
eT, 4To B xoae cynebHoro pasbupaTtenbCTBa Hallen NnoaTBepXaeHue gpakT oTeyT-
CTBWS CO CTOPOHbI OTBETYMKA (KaK PYKOBOAWTENS TPAHCNOPTHOro uexa) obwero
KOHTPONS 3a AeATE/IbHOCTbIO MOAYUHEHHbLIX eMy PaBoTHUKOB. BbINyCcK HA NUHUIO
MEXaHWUYEeCKOro TPaHCNOPTHOrO CPeacTBa /Mapka,/ rocynapCTBEHHbIN HOMEpP Ha-
XOOUTCSH B NPUHUHHON CBA3M C HEHaANEXallyM BbINONHEHUEM UCTLIOM CBOUX O0J1-
XHOCTHbIX 00A3aHHOCTEN.

Henas BbIBOA O HECOPA3MEPHOCTU ANCLMUMNIMHAPHOIO B3bICKAHWSA, CYA HE
yuyen, 4yTo uabpaHue mepbl AUCLUUNIIMHAPHOIO B3bICKAHUA HAXOAUTCH B
UCKJIIDYUTENbHON KoOMNneTeHuuu paboTtoparenda. B paHHOM KOHKpETHOM cny-
yae paboTopaTenb MPUMEHWU B3bICKAHUE C Y4ETOM BCEX 3aCNYXUBAKOLLIMX BHMMA-
HMe 0BCTOATENLCTB.

CypebGHas konnerus, NpoBepmB 3aKOHHOCTb M 0BOCHOBAHHOCTL PELLEHUs B Npe-
Jenax AoBoAOB KaccauMoHHOW xanobbl no npaesunam 4. 1 ct. 347 MK PD, He Ha-
XOOUT OCHOBAHW K Ero OTMEHE.

B cootBeTcTBMM cO cT. 192 TK PD 3a coBeplueHue aMcumnanHapHoro npocTyn-
Ka, TO eCTb HEUCMNONIHEHNE UNTN HEHAANeXallee UcnosiHeHme paboTHNUKOM No ero
BWHE BO3JIOXEHHbIX HA HErO TPYAOBbLIX 06A3aHHOCTEN, paboToaaTens MMEET Npaso
NMPUMEHUTb CNEeAYIOLLINE OUCUMMIMHAPHBbIE B3bICKaHUA: 1) 3aMedaHune; 2) BbIrOBOP;
3) yBONbHEHME MO COOTBETCTBYIOLLMM OCHOBAHUSAM.

Mpwr HANOXEHUN OUCLUUMINHAPHOMO B3bICKAHUA A0MXHbI Y4UTBIBATLCA TAXECTh
COBEPLUEHHOrO NPOCTYNKa U 06CTOATENBLCTBA, MPU KOTOPbIX OH OblN COBEPLLEH.
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YnosneTsopas MCKOBbIE TPeBOBaHMSA, Cya NPULLIEN K BbIBOAY O TOM, YTO OCHOBAHWUIA
O NPUBNEYEHUS UCTLA K ANCLUUNIIMHAPHOK OTBETCTBEHHOCTU HE MMenocsk. lNMpu
3TOM CY[, UCXOOWN U3 OTCYTCTBUA daKTa COBEPLUEHMUS UCTLOM AUCLUNITMHAPHOIO
npocTtynka. MoTuBbI, MO KOTOPbIM CYA, NPULLEN K YyKa3aHHOMY BbIBOAY, B PELUEHUMA
NPUBEAEHbI, BbIBOALI ABAAKTCA AOCTATOYHO MOMHLIMUK, GAKTUYECKUM 0BCTOATENL-
cTBaM Aena He npoTuBopeyaT. Tak u3 npukasa N2 2915 ot 12.11.2010 . cnepyer,
4yT1O paboTopartens BMEHU UCTLY (Kak Ha4yanbHMKY aBTOTPaAHCNOPTHOIO Liexa) oT-
CYTCTBME HaANEeXallero KOHTPoAs 3a AeNCTBUAMM NOAYUHEHHbBIX eMy paboTHU-
KOB OaHHOro nogpasgenerdusa. M3 matepunanos pena cnenyet, 4to 12.10.2010 .
Ha cTtaumoHapHom nocty F’MBAL B ¢. <...> BbINO 3a4EPXAHO MEXAHMYECKOE TPaH-
CMopTHOE CpeacTBO /Mapka/ rocHomMep <...> nopg ynpasneHuem sogmtens H. 3a
OTCYTCTBME TEXOCMOTpPA, NepUoa AeUCTBUA NpeaplayLero TanoHa TeXxocMoTpa 3a-
KOH4KMncs B ceHTabpe 2010 .

BmecTe ¢ Tem cynom 6bino yectaHoBneHo, 4to Ha 12.10.2010 r. TeXHUYECKUIA OC-
MOTP AAHHOr0 MexaHM4yeckoro cpeactea 6bin npounsseneH - 29.09.2010 r., TanoH
O MPOXOXAEHUM TEXOCMOTPA AENCTBUTENILHO HA MOMEHT MPOBEPKM COTPYAHUKAMMN
M'MBA44 otcyrcTeoBann.

Moanyna oTeeT4HMKA NO Aeny CBoAUNach K TOMY, 4TO B JAHHOM KOHKPETHOM
C/lyyae BMHA UCTLA B HEHAANEXALLEM UCMNONHEHUN CBOUX DYHKLMOHANBbHbLIX 005 -
3aHHOCTEW 3ako4aeTCs B TOM, YTO OH HE KOHTPONMpOBan npoueaypy noayyeHuns
TEXHWYECKUX TaJIOHOB O NMPOXOXAEHNUM TEXOCMOTPOB U A0NYCTUN BbINYCK Ha Nn-
HWIO TPAHCMOPTHOrO CPeacTBa, aKcnayaTaumsa KOTOporo B OTCYTCTBME CBEAEHUIA
O NPOXOXAEHUM TEXOCMOTPA 3anpelieHa. [JaBas aHanma AOIKHOCTHBIX QYHKLMA
UcTUa, Cya NEPBOM MHCTAHUMKW NPULLEN K BbIBOAY 00 OTCYTCTBUM Yy HEero obasaH-
HOCTEWN, HEBLINOMHEHME KOTOPbIX ObIN0 pacUueHEHO OTBETYNKOM Kak COBEpPLUEHNE
OUCUMNAMHAPHOrO npocTynka. JoBogaMmu KaccauMOHHOW Xanobbl NpaBuUNbHOCTb
yKasaHHOro BbiBOAA cyda He onpoBeprHyTta. CynebHas konnerma He ycMaTtpusaeT
OCHOBAaHUIM HE COMrMacuTbCH C AaHHbIM BbIBOOOM CyAa NEPBON MHCTAHLMN.

Kpome Toro, cyn npuiwien K BbIBOAY O HECOPAa3MePHOCTN AUCLNMINHAPHOIO
B3bICKAHWA MPOCTYMKY, COBEPLLUEHNE KOTOPOro €My BMEHEHO.

JoBop kaccaunoHHOM xanobbl Ha HENPaBWIbHOCTb YKa3aHHOIMo BbiBOAA Cyaa
He Bne4veT OTMeHy peweHus. Mo cmbeicny cT. 192 TK P® nabpaHue Buaoa amcum-
NAMHAPHOrO B3bICKaHUA ABNSIETCHA NpaBoM paboTtoaatens, HO AaHHOE NPaBo KOp-
pecnoHaupyeTcs 0683aHHOCTBIO NPU HANOXEHUW AUCUMMIUHAPHOMO B3bICKAHWS
YYUTbIBATb TAXECTb COBEPLUEHHOrO NPOCTYMKa, a Takxe 06CToATENbCTBA €ro CO-
BepweHus. Cyn npuwien K BbIBOAY, YTO gaHHaa o6sa3aHHOCTL paboTogaTenem He
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Bbina BbIMNOMHEHA, YTO BNEKNO 33 cODOW NPU3HaHWe npukasa B 4acTu OUCLUNN-
HApHOro B3bICKAHUS, MPUMEHEHHOIO K UCTLY, HeAeNCTBUTENbHBLIM. JJOBOOaMU Kac-
CauLWOHHOM Xanobbl NPaBUIbLHOCTL JAHHOIO BLIBOAA CyAa HE ONMPOBEPrHyTa.

CoBOKYNHOCTU cOBpaHHbIX A0KA3aTENLCTB - NOACHEHUAM CTOPOH, CBUAETE-
nen, NUCbMEHHBIM 00Ka3aTeNbCTBAM - CYAOM [aHa OLEHKA, BbIBOLbI MO CYLLECTBY
TpeboBaHUI He NpoTUBOPEeYaT PakTM4eckum oBCTOATENLCTBAM AENA; KPYT KOPU-
OUYECKM 3Ha4YUMBbIX ans nena obcToAaTenbLCTB CYO0M OnpeaeneH npaBmibHO, Ma-
TepUanbHbIi 3aKOH NPUMEHEH BEPHO, HApYLUEHWI TpeBoBaHWIiA NPOLLECCYanbLHOMo
3aKoHa He A0NYLIEHO.

Taknum oBpasom, cynebHaa konnerns He ycMaTpmMBaeT OCHOBaHWIA 19 BMeLla-
TenbcTBa B cyaebHoe peleHne no A40BOAAM, U3NTOXEHHBIM OTBETYMKOM B CBOEN
KaccauMOHHOM xanobe.

Onpepnenernem KC PO o1 25.12.2008 N2 860-0-0

Cyn pasbsacHun, 4to 4. 3 cT. 193 TK PD, ycTaHaBnnMeBasi MECAYHbIA CPOK Mpu-
MEHEHUA AUCUUMNNIWHAPHOIO B3bICKaHWUSA, OrpaHu4YnBaeT npaso paboToaaTens Ha
npuenedyeHne paboTHUKOB K AUCUNNNNHAPHOW OTBETCTBEHHOCTU ONPEAENEHHbLIM
CPOKOM 1 HanpasfieHa Ha 3alnTy npae paboTHuKa. [JJaHHas HopMa NoanexuT rnpu-
MEHEHUIO B OTHOLWEHUK Nioboro paboTHUKa 1 NodOro NpeacTaBUTENLHOIO opraHa
paboTHMKOB NPU HEOBXOAUMMOCTI y4eTa €r0 MHEHUS OTHOCUTENBHO NPUMEHEHNA K
paboOTHUKY ANCLUMIMHAPHOIO B3bICKAHUA B CNy4aax, NPeayCMOTPEHHBIX 3aKOHOM,
KONNEKTUBHbLIM AOrOBOPOM, cornaweHnem (CT. cT. 41, 46,4. 2¢1. 82my. 3cTt. 192
TK P®). CnepgoBaTtensHo, 4. 3 cT. 193 TK PD He MoXeT paccMaTpmMBaTbCs Kak Ha-
pyLUaoLLasa NPUHLKXN paBeHCTBa Npae 1 ceoboa YenoBeka.

—_—

Cya pa3bacHun, 4yto 4. 3 c1. 193 TK PO,
yCTaHaBNMBas MeCs4HbI CPOK Npume-
HEeHUs AUCLUNNUHAPHOro B3biCKaHUS,
orpaHuyYMBaeT npaeo paboTtoaaTens Ha
npueneYeHue paboTHUKOB K AUCLUNIN-
HapHOW OTBETCTBEHHOCTU ONnpeneneH-
HbIM CPOKOM M HanpaseJieHa Ha 3aluTy
npae paboTHUKa.
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